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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, California Service Center, and is now before the
Assoclate Commigsioner for Examinations on appeal. The appeal

will be dismissed.

The petiticner ig described as a Japanege becok and CD store. It
seekg to employ the beneficiary temporarily in the United States
in a new office, in the capacity of a manager or executive, namely
ag 1its general manager. The director determined that the
petiticner had failed to establish that the beneficlary would be
amployved primarily in & qualifying managerial or executive
capacity.

Oz
&

appeal, counsel presents a gtatement from the petitioner and
ditional evidence.

i
E

Ch

To establish L-1 eligibility under Section 101(a) (15) (L} of the
Immigration and Nationality Act (the Act), 8 U.s.C.
1161 {a) (15) (1), the petiticoner must demonstrate that the
beneficiary, within three vyears preceding his or her application
for admission into the United States, has heen employed abroad
continuously for one vear by a firm or corporation cr other legal
entity or parent, branch, affiliate, or subsidiary thereof, and
geeka to enter the United States temporarily to continue to render
his or her services to a branch of the game employer or a parent,
affiliate, or subsidiary thereof, in a capacity that is
managerial, exescutive, or involves specialized knowledge.

8 C.F.R. 214.2(1)({(3) states that an individual petition filed on
Form I~-12% shall be accompanied by:

(1)} Evidence that the petitioner and the organization
which emplcoyed or will employ the alien are qualifying
organizations as defined in paragraph (1) (1} {(21){G) of
this section.

(i1} Evidence that the alien will be employed in an
executive, managerial, oK gpecialized knowledge
capacity, including a detailed description of the
services to be performed.

{111) Evidence that the alien has at least one
continuous year of full-time employment abroad with a
gualifying organization within the three years
preceding the filing of the petition.

(iv) Evidence that the alien's prior year of employment
abroad was in  a position that was managerial,
executive, or involved apecialized knowledge and that
the alien's prior education, training, and employment
gqualifies him/her to perform the intended services in
the United Staetes; however, the work in the United
States need not be the same work which the alien
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performed abroad.

e Form I-128%, Petition for a Nonimmigrant Worker, was filed on
March 15, 2Z001. The petitioner was incorporated in the State of
Hawaii on December 1, 2000. Therafore, the pestitioner must be
congidered a new office.

If the petition indicateg that the beneficiary is coming to the
United States as a manager or executive to open or to be employed
in a new office in the United States, 8 C.F.R. 214.2(1) (3) (v)
gstates that the petitioner sghall sgubmit evidence to establish

that:

{n) Sufficient physical premises to house the new
office have been sgecured;

(B} The beneficiary has Dbeen employved for one
continuous vear in the three-vear period preceding
the filing of the petition in an executive or
managerial capacity and that the proposed
employment involved executive or managerial
authority over the new operation; and

(C) The intended United States operation, within one
vaar of the approval of the petition, will support
an exaecublive or managerial position as defined in
paragraprhs (1) (1) (ii) (B} or (C) of this sgectiocn,
gupported by infermation regarding:

{1) The proposed nature of the office
describing the scope of the entity, its
crganizational structure, and its
financial goals:

(2) The gize of the United States investment
and the financial ability of the foreign
entity to remunerate the beneficiary and
te commence dolng business in the United

tates; and

(3) The ocrganizational structure of  the
foreign entityv.

The igsue in this proceeding is whether the beneficiary will be
employed in a primarily managerial or executive capacity.

Section  101i{a) (44) {4) of the Act, 8 U.8.C. 1101{a) {44) (n)},
provides:

"Managerial capacity” means an assignment within an
organization in which the employee primazrily-

1. manages the organization, or a department,
subdivigion, function, or component of the
organization;
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ii. supervises and controls the work of cther
supervisory, professgional, or managerial
employees, or manages an essential function
within the organization, or a department or
gubdivision of the organization;

iid. if another emplovee or other emplovees
are directly gupervieed, hag the authority to
hire and fire or recommend those as well as
other personnel actions (such as promotion

and leave authorization), or if ne other
employee is directly supervised, functionsg at
a senior level ithin the organizational

hierarchy or with regpect to the Iunction
managed; and

iv. exercigeg digcoretion over the day-to-day
operations of the activity or function for
which the employvee hag  authority. A
first-line supervisor is not considered to be
acting in a wanagerial capacity merely by
virtue of the supervigor'g supervigory dubleg
unless the amplovees supervised are
professiocnal.

Section 101{a) (44) (B} of the Act, 8 U.8.C. 110l(a)(44) (B},
provides:

"Executive capacity® means an assignment within an
organization in which the emplovyee primarily-

i, directg the management of the organization
or a major component or function of the
organizatbion;

ii. establishes the goals and policieg of the
organization, component, or function;

iii. exerciges wide latitude in discretionary
decigion-making; and

iv. receives only general supervigion or
dirvection from higher level executives, the
board of directors, or stockholders of the
organization.

The petitioner states that there ig a strong market in the sales
and rental of used foreign and domestic CDs, books and magazines
in Honolulu, and that with additional expansion throughout the
rest of Hawalil in the future, that it believes that it can Fill
that niche. Eventually, the petitioner hopes to expand its
services and that its "...Hawail operations will become a
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stepping stone for marketing to English-spesking congumers.”
The petitioner's business plan gstatesg:

‘ stared fgicl a business as a
gubsidiary company of Currently, we are
doing saleg on new and used books, and CD's. We have
made our future goal to expand our business and have
each stop [gic] in Big Island, Maui, and Kauai. As a
result, we  hope to provide our staff a great
opportunity to have an intercultural experience as well
as to culbivate an Intercultural perspective through an

interc _of pergonnel between Japan and Hawaiil. We
nope to have a great progspact

through our husiness.

In a letter dated March 12, 2001, counsel statesg that the
petitioner ig already open as a new and used book and CD store in
Honolulu ‘"which 18 exactly the same enterprise 1its Japan
affiliate conducts.?® In another submission, the petitioner
gtates that it will employ only a vice president (Nobukatsu
Naito) and a clerk, and that it has invested $100,000.00 to date
in the United States entity.

The petiticoner states that 1t currently employg two United &States
citizens as staff to do the administrative and sales work for the
company. The peatitioner adds that i1t wishes to send Mr. Akihiro
Kagiva, who 1s a secticn manager cf one of its stores in Tokvo,
Japan, Lo manage the Honolulu gtore.

The petiticner states that the berneficiary has been semploved with
its parent company since 1997 and ig currently the "CD Section
Chief” of the Sasazuka Store in Japan. The petitioner also
states that the beneficiary gradusted from the Institute of
Technology of Jokkaido in 19887, with a degree in mechanical
engineering., The petiticner adds:

As the on-site general manager of L Company, he [the
beneficiaryl will be resgsponsible for all on-site
managerial and executlive decisions for the U.S.
operations - gsubject to consultation with Japan Company.
He will hire the lccal staff and make all financial
decisions subject to general overview from the
directors.

In & regponse to the director’s reguest for additional evidence,
in a letter dated May 15, 2001, the petitioner states that the
beneficiary wag first hired in 1987 to bhe the "Sectrion Chief
manager of the Astringent Sasazuka S8tore

Japan..." and that he ig sgelected to manage the United S8States
store becauge of his knowledge and ewperience in the management
of the rental video and CD gecticne of the petitionerts stores in
Japan. The petitioner also states that ity success is due to its
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unigue ability to be able to select inventory that is appealing
"to the market,® that the beneficiary also possesses thig talent,
and that the beneficiary reads, writes, and "generally” speaks
Bnglish, v...which would be a necessary skill in opening an A-
Back type of operation in the U.8.7 Simply going on record
without supporting documentary evidence ig neot sufficient for the
purpoge of meeting the burden of proof in these proceedings.
Matter of Treasure Craft of California, 14 I&N Dec. 180 (Reg.
Comm. 1972) .

The beneficiary's resume indicates "occupations® held since 1397
as:

...The corporation Because retiring is done in
March...The corpeoraticn Nihon A-Back in March o©f the
same vear...The Rental videc, thecd [sic] section chief
of the astringent Sagazaukla office working.

A certified translaticn of the beneficiary's payroll recoxrd
indicates that he was pald a2 wage asg a "Section Manager® in 1589
and 2000.

On appeal, the petitioner sgtates that the foreign entity is not a
small or single retall store, but that 1t congists of a main
office and threese large-volume store operations and locations.
e petitioner previcugly had submitted several photographs of
what appear to be video and magazine stores. The petitioner
gtateg that the frevenueg® for the stores excesed 23-24 million
ven a month.

Various organizational charts alsc have been submitted with the
petition.

An undated organizatbional chart entitled 9"Positions in A-Back
Japan of Akihiro Kagiya" indicates that the beneficiary serves as
the "Sectien (Operaticnal} Manager® of the division with oversight
on exportg, imports, saleg, and marketing, of the Baku, Hatsudai,
and Sasazuka stores. This same chart indicates that the
beneficiary algo provides concurrent management overgight over the
Sasazuka &tore where he @gerves as the store manager, and
superviges  four "genior marketing employeas™ (who work
concurrently) at the Baku store, along with two "clerks.®

In response Lo the director's reguest for additional evidence,
the petitioner zlso provided an additional organizational chart.
The untitled, undated organizatioconal chart that Ilista Haruki
Kageyama as the "Representative Director/President? alsc liste
the ©beneficiary as the “"Operationg/Supervising Manager’ in
Division 2 {(the "Export/ Import Sale/ Marketing Divisgion®) for A-
Back Hawaii, Inc. Thig chart also lists an ‘“Operations
Regpongible Officer” with £ive individuals reporting to that
division. The relationship between the Operations Responsible
Officer and the beneficiary's position is not explained further.
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On appeal, the petitioner asserts that any coenfusion that may
surround the organizational charts may stem from the translations
originally submitted and that the beneficiary does not merely
gupervise the five employees ag could be possikbly interpretead
from a first [or subsgeguent! reading of that particular chart.
The petitioner states that these flow charteg, albeit without
blocks and lines of authority, musf be read vertically as well as
horizontally. Here, the petitioner refers to the beneficiary's
division and role:

Thisg division makes decisions regarding the selection,
ordering, inventory, sales, and marketing of the books,
Chg, videcs and other entertainment merchandise. The
executive officer in charge i1is Teruakil Kuboe and the
actual operational manager 1s Akihiro Kagiyva {also

tranglated as section manager.) Mr. Kagiya in turn
gupervigeg the employees in this divigion which are
noted in the second column in the flowchart. This is

where the flowchart may be confusing.

The employees Iin thig column do not belong to one store
but are divided among two stores. The emplovees under
Mr. Jagiva are experienced senior emplovees who make
decigiong and recommendations on the ordering and
gelection of Chs and merchandise. Therefore, they are
not the low tier retail clerks. The low fTier retail
clerks are named in the third column described below.

The petitioner statesg that the beneficiary also 1s the store
manager for the Sasazguka gtore, and that he holds the two
positions ¢f the operaticonal manager in Division 2 and the store
manager for the Sasazuka gtore concurrently. The petitioner
gtates that the beneficiary's actual desk is at the main office
on the third flcor of the Baku building, and that "He freguently

checks on the Sasazuka store but he ig not onsite congtantly.”

The petiticner has subnitted another flowchart on appeal. The
petitioner states that this flowchart demonstrates that the
beneficiary operates in the two positions. The petitioner
gtates:

While the retail clerks in Division 3 only sell and man
the registers, the Division 2 employees have the
regponsibilities to keep track of D and merchandise
gsales and oxdering, and to be resources for the first
line clerks. To also point out the difference between
the Divison [sic] 2 and Division 3 employees, the
Divigion 2 employees receive approximately a $1.00 more
per hour in hourly wages than the Division 3 employees.

While the petitioner has presented additional clarifications and
explanations, the record doss not gupport a finding that the
beneficiary will be employed in a managerial or execubive
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pogition. A manager oOr executive may manage oOr direct the
management of a function of an organization. However, it must be
clearly demonstrated that the manager or executive doeg not

directly perform the function, The petitioner has 1ot
established that the beneficiary Ffunctions at a senior level
within an organizational hierarchy. The petitioner has not

satiefactorily demonstrated that the beneficiary manages or
directs the management of a department, gubdivigion, function, or
component o©of the organization. The petitioner has not
catablished that the beneficiary will manage a subordinate staff
of profesgional, managerial or supervisory pergonnel who will
relieve him from performing the services of the corporation. The
evidence in the record does not demonstrate that the beneficiary
will be involved in something other than performing the day-to-
day functions and operational activities of the company. Upon
review, it cannot be found that the beneficiary will be employed
in the United &tates in a qualifying managerial or exscutive
capacity. For this reason, the petition may not be approved.

Beyond the decision of the director, the petitioner has presented
insufficient evidence to establish its financial ability to
remunierate the beneficiary, or that the petiticner's operation,
within one year of the approval of the petition, will support an
executive or managerial position. In addition, the record
contains insufficient evidence to establish that the beneficiary
has been employed in an executive or managerial capacity for one
continuous yvear in the three-year period preceding the f£iling of
the petition. As the appeal will be dismissed on the grounds
discussed, thesge issues need not be addressed further.

In visa petition proceedings, the burden of proof remains entirely
with the petitioner. Section 251 of the Act, 8 U.5.C. 1361. Here
that burden has not been met. Accordingly, the appeal will be
dismigsed.

CRDER: The appeal is dismissed.



